The Future of Welsh Devolution’

Emyr Jones Parry

Itis a particular pleasure to address a joint meeting of the Montgomeryshire Society
and the Cymmrodorion — organizations with proud histories — on this memorial
occasion. I used to note in the Times records of meetings, frankly never expecting
to be asked to speak myself.

I intend to describe recent developments in Wales, to set these firmly within
the context of the United Kingdom, to draw on our history, to test our current
arrangements against the prevailing expectations and concerns of the Welsh
people, and then do a little crystal-ball gazing at what the future may hold for the
constitutional arrangements in Wales.

Let me start with a brief history. We British rejoice in the Magna Carta of 1215
when the Barons challenged the supreme power of the King. Our parliamentary
history goes back many centuries. Yet today’s United Kingdom only came into
existence in 1921, with the partition of Ireland and the creation of the Irish Free
State. The title confuses — the United Kingdom of Great Britain and Northern
Ireland. Great Britain is composed of England, Scotland and Wales. The adjective
is British. The United Kingdom is composed of four constituent nations — that
is why we had four teams competing to reach the World Cup football finals. As
a Welshman, I was the British Ambassador representing the United Kingdom of
Great Britain and Northern Ireland.

England has the central place in UK history. Its unity, size, population and
military supremacy guaranteed this position. Wales became attached to England,
effectively by military conquest, through the Acts of Union in 1536 and 1543. It
was assimilated into the English legal, economic and political system. Nonetheless,
its own distinctive identity was protected and preserved by geography and a mix
of language, non-conformist Christianity and social class cleavage. It was this
combination of the spiritual and cultural, rather than the political, and the resilience
of the Welsh language, which maintained essential Welshness.

Scotland has a proud and independent history, often in competition or conflict
with England. After all, the Roman emperor Hadrian built his wall to keep the
Scots out of England. Its origin as a separate Scottish state goes back at least to the
fourteenth century. In 1603, James VI of Scotland became James I of England (note
—not normally described as of ‘England and Wales’). This was followed in 1707 by
a voluntary merger of the English and Scottish parliaments which led to the Union

1 This paper is the edited text of the June Parry Lecture delivered at the joint meeting of the
Cymmrodorion and the Montgomeryshire Society on 10 February 2010, with Sian Reid in the
chair. The vote of thanks was given by Professor Prys Morgan.
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of Great Britain — three nations, England, Scotland, and Wales. Scotland thereafter
retained the distinctiveness of its legal and educational systems, entrenched its
Presbyterian national church, and practised significant administrative autonomy.

Like Wales, Ireland was subject to military conquest. Its parliament was
abolished following the defeat of the first nationalist uprising in 1798. Three
years later, the United Kingdom of Great Britain and Ireland came into being, and
endured until 1921. Then today’s Ircland was created and the six counties of the
north became the Northern Ireland of today’s United Kingdom.

The people of the United Kingdom are bound together by a shared identity,
by history, culture, citizenship and values. Common political and constitutional
principles and our institutions became the basis for our hard-earned liberties.
Democracy, the rule of law and the independence of the judiciary ensured respect
for rights. The economic union brought prosperity. We now share a welfare state.
The United Kingdom is the state recognised internationally with a particular
standing.

We have no written constitution. Our constitutional arrangements have evolved.
Gradual change has been the order of the day. Organic change with continuity has
guided developments. Or, as some would say, we have muddled through with no
clear blueprint or strategy. Instead, the British have reacted pragmatically to events
and to political pressures, with the occasional Commission or Report which was
seldom implemented coherently.

By 1997, the Conservatives had been in government for eighteen years.
Governance was showing signs of wear and tear. Pressures for change were
growing:

e there had been major structural changes in the British economy,
e there was a natural reaction to longtime government by one party,

e the country faced an intensification of widespread political discontent
in Scotland over the experiment with the poll tax,

e sub-state nationalism was re-emerging in Wales and Scotland,

e political and economic integration in the European Union was
growing,

e unresolved problems continued in Northern Ireland.
These were powerful drivers for devolution. The state was facing changing political

pressure for more local autonomy while wishing to retain its essential powers in the
face of developing European regionalization.

So Tony Blair, the leader of New Labour, and his party had a great opportunity
in spring 1997, not just to exploit the cyclical tradition of public support for the
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opposition party, but to respond positively to these pressures. Crucially, Blair
presented his party as the modernizer, committed to transforming the UK for the
twenty-first century. Elected on 1 May 1997, New Labour unleashed a series of
constitutional changes unparalleled in the rest of the twentieth century. Within two
years, the following actions had been accomplished:

e the Human Rights Act had enshrined in UK law the European
Convention on Human Rights,

e aFreedom of Information Act was in place,

e the number of hereditary peers with the right to vote in the House of
Lords was substantially reduced,

e Scotland had a Parliament, Wales a National Assembly, Northern
Ireland its Assembly restored, London an elected Mayor, England a
number of regional economic entities, and proportional representation
had been used in UK elections.

Devolution was intended to bring government closer to the people, to recognise
local circumstances and differences within the Kingdom, and to permit policies
and decisions which better reflect that variety and diversity. It was also about
modernization, improving governance within the UK and encouraging a closer
relation between the governed and the governing, with better access to politicians to
improve the democratic model. There was no intention to create a federal structure.
Instead, this was novel, pragmatic change which ended with different arrangements
in each of the four nations — the so-called asymmetric outcome.

The choice regarding Scotland was whether to give Scotland precise powers and
competences and retain all other powers for Westminster, or to retain certain powers
for the centre and devolve all other competences to Scotland. Blair’s government
chose the latter option. London was to reserve control of the UK constitution;
foreign, security, and defence issues; border controls; fiscal and monetary policy;
nuclear safety; abortion and genetics. On the other hand, everything else was to be
devolved to Scotland with the power to pass primary legislation. The subjects to be
controlled by the Scottish Parliament would therefore include transport, education,
health, economic development, planning, energy, criminal law, environment and
agriculture.

In a referendum in September 1997, in a 60% turnout, 74% of the Scottish
people voted in favour of a parliament of 129 members.The Scotland Act 1998
implemented devolution in Scotland. It was understood that any subsequent
changes to the allocations of competences would have to be agreed by both the
Scottish Parliament and by Westminster. In response to this substantial devolution,
the number of Westminster MPs from Scotland was reduced from 72 to 59.

The situation with regard to Wales was quite different, The British Government
proposed that a National Assembly for Wales would be created with 60 members.



Emyr Jones Parry 155

It would have no primary law-making or tax-varying powers, but would take on
the responsibilities which Westminster had up to then delegated to the Secretary
of State for Wales, a member of the British cabinet. There were to be no Welsh
ministers as such, but a cabinet-style committee of the Assembly would act as
an executive. This was but a pale shadow of what was on offer for Scotland, and
was described by some as no more than an inflated local council. Perhaps in part
because of this, only 50.3% of the Welsh people in a 50% turnout supported the
proposal.

Of course, there were reasons for this distinction. Scotland had had a long
experience of separateness. On the other hand, Wales had shown much less interest
in political devolution. An earlier referendum in 1979 on the principle had been
defeated 3:1. The Labour Party, dominant in Wales, had long been divided on the
issue. Perhaps more telling was the popularity of Scottish nationalism and a deeply-
felt resentment there of Westminster after eighteen years of Tory government.
Stripped of the intellectual rhetoric, many of the supporters of devolution to
Scotland saw it as the means of checking nationalism and preserving the unity of
the United Kingdom.

Northern Ireland was a case apart. I should pay tribute to the efforts of John
Major [prime minister from 1990 to 1997] and then Tony Blair [prime minister from
1997 to 2007] to find a peaceful way forward and an end to thirty years of violent
troubles. The big breakthrough came on 2 April 1998 with the so-called Good
Friday Agreement and owed much to the Irish Government too. The Agreement is
producing an outcome where Northern Ireland is receiving all the powers which
have not specifically been reserved for Westminster — the model for Scotland.

England showed no appetite for having a devolved legislature. Indeed, English
devolution was addressed as a regional or city issue. London has had an elected
mayor since 2000 following the positive outcome of a referendum in the city. The
north-east of England resoundingly voted against a regional assembly, having
no wish for another tier of government. There are no regional legislatures in
England, but there are now regional entities, made up of appointed councillors and
businessmen, whose role is to promote economic development and cooperation.

What are the characteristics of federal states? The central/federal authority
retains the key and commonly-needed responsibilities — defence, foreign affairs,
monetary policy — which also tend to have a shared external representation.
Component regions then each have defined competences and supreme authorities
which have legislative and executive jurisdiction within these competences. The
delineation of responsibilities is fixed and usually set out in a written constitution,
changes to which can only be made with the agreement of all the parties. There are
binding regulatory arrangements, often a supreme court, for arbitrating disputes or
determining who has the right to pass laws if uncertainties arise.

There are many arguments against a formal federal structure for the United
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Kingdom. A federal approach would require primacy for constitutional
arrangements, and such ‘higher law’ could not be amended by a simple vote
in Westminster. Yet the British tradition, as I said at the beginning, is anchored
on the supremacy of parliament. Political and cultural tendencies in Britain do
not favour federalism. We have always acted ad hoc through informal responses
to problems. Whitehall, perhaps increasingly wary in today’s world of seeing
more power move away from the centre, would be opposed. Many would also
argue that federalism was the ultimate slippery slope which would precipitate the
dismemberment of the United Kingdom.

But the overwhelming case against a federal Britain is that England has no
interest in such a structure and has shown no wish for devolved powers. Its
preponderant size would anyway be a major obstacle, carrying the principle
of asymmetry too far. There is no regional pressure in England for devolved
arrangements. There is a deeply-rooted view about the unitary nature of England,
and, until recently, of the United Kingdom. The English have always been much
more likely to consider themselves ‘British’ first, unlike the Celtic nations who
tended to put ‘British’ second. We in this audience appreciate the value of our
Welshness. The outcome, then, was these different arrangements in each of the
four nations of the United Kingdom; but these are all evolving arrangements,
more a processs than a clearly-defined fixed outcome.

Devolution post-1999 worked smoothly. The changes had been made. The
same political party was in power in London, Scotland and Wales. All could
afford to relax. But increasingly, the situation in Wales was not satisfactory,with
the realization that more powers were needed in Cardiff. The result was a second
Act by the Westminster Parliament, the Government of Wales Act 2006. This
created ministers answerable to the National Assembly — the traditional British
parliamentary model —and provided means by which the Assembly could achieve
primary law-making powers in twenty designated areas, such as economic
development, health, culture and education.

These potential powers can be drawn down from Westminster in one of two
ways. The Assembly can petition London for the competence to act in part of
one of these areas. If the House of Commons and the House of Lords agree,
that discrete power comes to the Assembly which can then legislate. This is the
incremental approach to gaining powers, intended to permit the Assembly to
adapt gradually to this new legislative role. The alternative approach is what, as
a physicist, [ call the ‘big bang’ method. The Assembly can propose a referendum
of the Welsh people. Again, the approval of both Houses is needed. If this were
forthcoming, and if a majority of those then voting in the referendum voted ‘yes’,
then the powers in all twenty areas would, without further ado, be transferred
to the National Assembly in Cardiff. There would be no more need to seek
Westminster’s prior approval before the Assembly could pass primary laws in
the twenty areas. But this outcome would still be less than that which Scotland
has enjoyed from 1998.
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The committed nationalist dislikes this requirement to seek the approval of
London, some would say of England. Yet it is the inevitable consequence of the
British constitutional arrangements. The sovereignty of the United Kingdom is
vested in the British parliament and in the monarchy. Any devolution or change
in the exercise of that sovereignty must be for parliament to decide. And it is
the British, and not ‘English’, parliament which is responsible. Moreover it
is important to underline that the devolving of powers to Scotland, Wales and
Ireland does not result from the detailed provisions of a written constitution.
Devolution is a consequence of Acts of the British parliament, which can be
changed, and at least theoretically, even abolished by Westminster.

The May 2007 Assembly elections produced a new government, a coalition of
Labour and Plaid Cymru. Their joint manifesto, set out in the One Wales document,
promised a referendum before the 2011 elections, and committed both parties to
work for a ‘yes’ vote.? They also agreed to establish the All Wales Convention,
which I was asked to chair. Its eventual remit was to explain the devolution
settlement and what was now on offer, to stimulate a public debate, and to assess
the views of the people of Wales which might be relevant to the holding of a
referendum. With an executive committee of sixteen, I embarked on the task of
consulting impartially the people of Wales. Any views, on any aspect, from anyone,
anywhere in Wales would be welcome.

We did our homework, debated the merits of devolution so far, and devised a
strategy of engagement. This included an extensive communications campaign,
working with and disseminating information through a wide range of stakeholder
organizations, an interactive web site, Facebook, innovative public events
throughout Wales, polling and focus groups, and more.

Difficulties soon became apparent:
e the settlement was highly complex compared to that of Scotland,

e communication across Wales is difficult, requiring huge wide-
ranging efforts,

e there is a lack of interest in politics, an alienation among voters, with
other concerns taking priority over constitutional issues.

We presented our report on 18 November 2009.° Let me summarize its
highlights:

o 74% of Welsh people favour devolution, and it is now accepted as a
given;

2 The One Wales document, the agreement between Labour and Plaid Cymru, is available at
this web site: <http://wales.gov.uk/about/programmeforgovernment/strategy/publications/
onewales/?lang=en> [accessed 30 November 2010].

3 The Report of the All Wales Convention can be accessed at this web site: <http://allwalescon-
vention.org/getinformed/thereport/thereport/?lang=en> [accessed 30 November 2010].
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e there is a clear case for Part 4, that is, enabling all twenty powers at
once;

o the rule of law requires certainty, clarity and transparency as to who
has what power and how it can be used,;

e drafting a law for a comprehensive strategy — for example, climate
change — requires certain access to a number of powers;

e Dbut there is still uncertainty as to how these arguments would echo
with ‘Mrs Jones from Swansea’, who may well be more concerned
not to go cap in hand to Westminster or to resent any suggestion of
inferiority to the Scots;

e polling suggested somewhere between 37% and 47% would vote
‘yes’ in a referendum, so a majority is obtainable but there are many
uncertainties: this may be a trite conclusion but a realistic one;

o the report also covered other issues, including policing, the rule of
law, local authorities and the European Union.

Involvement with the European Union is particularly evident when it comes
to the disbursement of EU funds in the United Kingdom. Direct contacts between
Wales and Brussels are now the norm. On the whole, these arrangements seem
to work well. My experience suggests that the farming community in Wales was
not enthusiastic about devolution in 1997. Today, they are much more likely to be
supportive. Why? Because Welsh ministers have ensured that the implementation
of aspects of the Common Agricultural Policy (CAP) in Wales meets the particular
circumstances of agriculture in Wales, and does so much better than would the
application in Wales of the policies in place today in England. That is devolution
working as it should.

Just as more is being done at the European level, so individual regions want to
express themselves and bring decision-making closer to people. This inevitably
brings tensions. The EU has established free movement of goods, capital, people
and services between the member states. Yet in the United Kingdom we are
introducing different policies in each of the constituent nations, which, in a small
way, distorts these freedoms. Let me give a few examples:

o The Scottish Government pays the tuition fees for Scottish-domiciled
students to study in a Scottish university. As a result, a student from
Germany studying in Edinburgh University has his/her fees similarly
paid by the Scottish Government. Yet a student from London has
personally to pay the fees of £3000+ per year. This is all consistent
with and because of EU law, but still not easy for that London student
to accept as fair.

e The National Health Service is managed differently in the four
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nations. But if you live in Wales close to the English border, even
though you may have always been accustomed to be treated at the
nearest hospital which happened to be in England, you now face a
different and probably longer queue for treatment in England than
your neighbour living across the border in England.

e The Scottish Parliament opposes further nuclear energy development
in Scotland. But the British Government recognises that nuclear
is essential to the long-term energy and environment needs of the
United Kingdom.

These are natural and inevitable consequences of devolving powers so that
decisions can be taken to meet needs at a sub-state level. It does mean that particular
sensitivity should apply to decisions affecting people on the borders of the nations
or those who wish to move freely across those borders. Much of it is trying to
identify and then address unintended consequences of decisions, be they in London
or by the devolved administrations.

In response to the Convention Report, the main political issue of course was
whether to go ahead and launch the referendum process seeking an extension of
the Assembly’s powers. We pointed out the uncertainties inherent in referenda,
perhaps particularly in Wales. What are those uncertainties? There is the nature
of referenda themselves, where complex issues have to be boiled down to a single
yes/no choice, and only that one single issue can be canvassed. As an example, the
recent EU-related referenda in France and Ireland were hijacked by other issues.
The voting public in Wales are unused to referenda: the last single-issue referenda
(before the successful devolution referendum of 1997) were the 1979 referendum
on establishing a Welsh Assembly and the 1968 referendum on the Sunday
opening of pubs in Wales. It is likely that other issues, such as the economy, may
be more important to voters. The devolution settlement is complex and not widely
understood: leadership, the unity of each party and the support of all four parties is
a precondition for a ‘yes’ outcome. There is also the issue of how people identify
themselves, and their perception of nationhood: those who identify as ‘Celts” tend
to put less emphasis on the British dimension; age is also a factor.

The two key questions are: if the referendum were successful, what would
the powers be used for? Where’s the benefit for the people of Wales? Views on
the performance of the Assembly and the quality of its members are varied. Who
and how many turn out to vote will be crucial. The All Wales Convention poll
was a snapshot, and similarly the circumstances at the time of a referendum will
be a significant determinant, and comparisons with Scotland and Ireland will be
important. A lot will depend on which party is in power in London. There will
inevitably be concerns that this will be the slippery slope to independence, and
where’s the money coming from? Ultimately, it is always easier for voters to
oppose the proposition in a referendum than support it.
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Calling a referendum was always to be a decision for the politicians. Following
a debate yesterday in the Assembly, the vote was put that the Assembly should seek
areferendum on acquiring full law-making powers. Assembly members voted 53-7
in favour of a formal motion to trigger the referendum process.

What happens now? The First Minister, Carwyn Jones, will write formally to
the Secretary of State asking Parliament to approve the holding of a referendum.
Both main parties have said that they will not stand in the way of the request. The
Secretary of State has 120 days to respond, and, if he agrees, to lay an Order before
Parliament. Both Houses, and the Assembly, will have to agree the Order before the
referendum can proceed. It is the Secretary of State who, in this draft order, will set
out the question to be put in the referendum, the date of the referendum, the period
of the referendum campaign, and provisions relating to its funding. Criteria set
out by Electoral Commission will require a clear, unambiguous, comprehensible
question. It will also cover the funding of yes/no campaigns, and have views on the
timing of a referendum.*

Carwyn Jones said recently that this would be a “big ask’ of the Welsh people. It
will be, and concerned campaigns should not only bring out the relative arguments,
but in fairness will also have to explain the settlement and what is involved, how
increased powers would be used and with what benefit to Wales. If there is a ‘yes’
vote, then the National Assembly, as it is, will have to adapt further its procedures
for dealing with the legislative tasks, without any longer, of course, having to
devote resources to procedures to acquire powers to legislate. They will have no
excuses — they can concentrate on passing laws for Wales in the areas which have
been devolved to it.

Ten years on, devolution has become accepted and is widely supported in the
three nations. National self-confidence has grown. A return to the 1997 unitary state
is politically unthinkable. In Wales, devolution is a work in progress, sharing some
of the Scottish characteristics, and more if there is a ‘yes’ result in the referendum.
The Welsh people support the Assembly, but their view on increased legislative
powers is largely untested. Nationalist pressures for self-government are less in
Wales than in other parts of the UK.

I consider that devolution is irreversible. In twelve years, much has changed.
Evolution will continue and I expect more powers to be transferred to Edinburgh,
Cardiff and Belfast. There will be a limit, different in each of the nations, and heavily
influenced by events, personalities, and experience. But the risks and problems
we face will be shared, offering the solidarity of the larger whole, particularly
appreciated in times of turbulence like today. There will be major challenges for
devolution, not least the growing differences and the position of England, unhappy
at the so-called ‘West Lothian’ question and what is perceived as an excessive
Scottish voice in Westminster and the excesses of devolved administrations funded

4 [Note: since this paper was delivered, it was announced on 21 September 2010 that the referen-
dum will be held on 3 March 2011. Ed.]
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from London. Devolution has not assuaged the Scottish Nationalist Party which
has indicated that it will hold a referendum on independence by 2011. The General
Election is due before 6 June [2010]. The return of a Conservative Government
would change the dynamic between London and the Celtic nations. A doubling of
Conservative representation from Scotland in the Commons would take the Party’s
total to two members.

The prospects are interesting. But it is also salutary to remember that we all
face unprecedented global challenges, most of which will find solutions either
above the level of the nation state or because nation states have come together, as
in the EU and more widely, to agree policy responses. Against that background,
important as devolution is, we need a global response to tackle issues like the world
economy, climate change, terrorism, poverty, energy supply and so on. A sense of
proportion and commitment to outward looking, cooperative, and engaged policies
will also be essential. In my view, that will require the continued integrity of the
United Kingdom, so we need a devolution model which, while sufficiently meeting
nationalist aspirations, permits the United Kingdom as a state to fulfil its proper
and necessary role.

I believe that this chimes with the aspirations of most of the Welsh people. They
favour a Wales anchored in the United Kingdom. But it is right that our increasingly
self-confident nation should be given the opportunity to vote on whether the
National Assembly should now move forward and be given powers which, twelve
years on, would still be fewer than those which have been enjoyed by the Scottish
Parliament. Personally, I am confident that Wales deserves these powers and that
the Welsh people have the capacity to make a success of the institutions which are
evolving. But it needs to be an outward-looking, engaged Wales, where there is
recognition that politics do matter, do require our engagement, that our hard-won
rights come with responsibilities. For their part, politicians have to earn respect and
recreate faith in the bodies politic.





